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Dear Mr. Cannella:
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You have relataed to us the following fact situation:

}

In a county where the clerk/recarder is the electiona
official, the board of supervisors has reduced the budget of tha
county Elections Department te a level insufficient to enable the
county clerk/recorder to conduct the June 1994 election in full

- eompliance with applicable state mandates.
essential to conducting an election in compl

Certain expenditures
iance with the law

nmust ba made prior to the date of the election, and the county
auditor/controllier will not Qdisburse funds that are not authorized

in the budget adopted by the board,

In this connectien, you have asked that we discuss the

means by which the count
the alection in question

clerk/recorder and other elected

aelaction is net held in full com
Section 10000 of the Elsctions C

In order to compel the ¢ounty to comply with the

Y officials might be compalled to conduct
r and the legal consequances for the
officials of the county if the
pliance with state law, including
ode.,

Elections Code, the appropriate action would be to seek a writ of

mandamus, alse called a writ of mandate (Sec. 1084,
compel the performance of the act
Sections 1085 and 1086 of the Code

the basic reguirements for issuance of a writ of mandata,
raad as Followsa:

*io85.

It may be issued by any court except a
municipal or justice court, te any inferior
tribunal, corpeoration, board, or persen, to compel

C.C.P.},
or acis required by law.
of Civil Procedure get forth
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the performance of an act which the law specilally
enjeing, as a duty resulting from an office, trust,
or station; or to compel the admission of a party
to the use and enjoyment of a right or office to
which he is entitled, and from which he ls lawfully
precluded by such inferior tridunal, corpexation,
pboard or perseon."

"1086., The writ must be issued in all casges
where there is not a plain, speedy, and adaguate
remady, in the ordinary course of law."

The purpose of a writ of mandate is to sanforce a clear
legal right of a petitioner against one who has a legal duty to
perform an act nescepsary to the enjoyment of that right (Sac.
1085, ¢.C.P.; Farrington v. Fajrfield, 194 cal. app. 2d 237, 239).
It may only be used to compel the performance of a ministerial
act, to compel tha exercise of discretion where there is a
discretionary duty involved, or to control an abuse of discretion 1
(8ec. 1085, C.C.P,; Thurmond v. Superier Courf, 66 Cal. 24 836, ”
840-841; Metropolitan Water Dist, v. Marguardt, 5% cal. 24 159,
170; Brovles v. Carter, 142 Cal. App. 2d 647, 650). If the act is
not ministerial, but discretionary, a writ will not be iggued to
conpel the parformanca of the act in a particular manner (Lipgdell
go, v. Board of Pexmit Appeals, 23 Cal. 2d 303, 315). An act is
conaidered to be ministerial if it doces not involve the aexercise
of judgment or discretion (Jankins v. Knight, 46 cal. 24 220, 223~
224},

&

Division 8 (commencing with Section 10000} and Diviesien .
10 (conmencing with Section 14000) of the Elsctions Code enumerate
the general duties of the county clerk in the conduct of
elections. For example, aach county clark is reguired to prepare,
print and mall sample ballots t& every reglstered veter (Sec.
10010} ; for each election, the elections official is reguired to
provide ballots for at lsast 75 percent or the reglstered voteaersas
in each precinct (Sec. 14002); among other things, the clerk is
requirad to furnish to each precinct officer (a) printed copies of
the precinct indexes, (b} necessary printed blanks for the roster,
tally shests, listg of voters, declarations and returns, (<)
envalepasa in which to enclose returns, (d) net less than six nor
more than 12 instruction cards to each precinct for the guidance
of voters in obtaining and marking their ballets, (&) a digest of
the alaction lawas, and (f) an American flag of sufficient aize to
adequately assist the voter in identifying the peolling place (Sec,
14005). Adaitionally, the county clerk is regulired to provide
absantee ballots to all registered voters who reguest them (Sac.
1003); and, when ballots are counted in a central place, or
whenavar mechanical voting devices area used to mark ballots at the
polling place, or in any direct primary or general elaction, the
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alection officer must create precincts &6 that no precinet
contains more than 1,000 voters (Secs. 1508 and 1510). In our
view, the duties of a county clerk/recorder mandated by the
Election Code are generally ministerial, rather than discretionary
(sea, in this regard, Spreckels v. Graham, 194 Cal, 515, 519; sece
also Felton v. Groveland Community Services Digfrict, 135 Cal.
App. 34 757, 806, 807). Regardlass, as noted above, whars a
digecretionary duty is established by law, the writ of mandate may
ba used to compel tha exercise of disaretioen.

: The only basis in law that would excuss performance of
these duties would be that of impossibility (see Pecple v. Bmith,
123 Cal, 70). Hence, if performance of the duties is rendsred
impossible for any reason, mandamus will not lie (3tracke v. -
Farguar, 20 Cal. 24 82); (Raings v. Zemangky, 176 Cal. 36%3). We
cannot say whether a court would find the refusal of the board of
suparvisors to fund an election would render it legally impossible
for a county clerk/recorder to perform his or her mandated
elaction duties. This would be a question of fact for the court,
and in our view would depend upon the actual ability of tha
clerk/recorder to carry out his or her duties despite the inaction
‘of the board of supervisors.

With respact to the duties of the beard of supervisors
in conducting a local elaction, Section 10000 of the Elections
Code ragquires the county to pay the costs of conducting an
election. In our opinion, even though the section makes this
requirement of the county generally, without referenca to any
particular office or agency of the county, since the spending
authority of the county is vestad in the beard of suparvigors,
funding the costs of legally required elections is a legal duty of
the board of supervisorxrs. Thus, the board could ba compallad by
writ of mandate to fund the costs of an election. In this raegarg,
tha courts have held that any county argument regarding financial
costs incident to the granting of judiclal relief where relief is
compelled by law is required to be addressed to the Legislature

;gg)not to the courts (Regers v. Detrich, 58 Cal. App. 34 94,

As discussed above, impossibility is a legal defense
against an action of mandamus. Thus, a county may reguest a court
Lo excuse its performance of a state mandate where circumstances
make the performance impessaible. However, for instance, when
Butte County claimed that its financial condition left it unable
to comply with a state mandate, the court refuaad to accept the
county's claim and said that the county could use existing county
funds for state-mandated programs and could try to increage its
:ocally generated revenues by asking wvoters to approve special
taxes to provide funding for the shariff, the libraries, the
reoads, or other local programs {(Board of Supervigors v. McMahon,
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219 cal. App. 34 286, 301-303). Az each case will be decided on
itz particular nmerite, we cannot predict the outcome of any
litigation arising from the facts presented here.

Regardless, it ls clear that if a court finds a county's
clain of financial impossibility to be legally inadequate, and
elected officials of the county then refuse to comply with a court
ordexr, they may be cited for contempt. For example, in Rosg V.

court, 19 Cal. 3d 899, 518, the court held the nmembers of
the Plumas County Board of Suparvisors guilty of contempt for
willfully violating a court order requiring the payment of
retroactive welfare benafits. Upon being informed by the Plumas
County Walfare Director that a court order mandated the payment of
retroactive welfare grants, the Plumas County Board of Supervisors
adopted a motion resolving "that Plumas County not comply with the
court ordexr, as this would be an unanticipated expense for which
no county funds are availakle" (Id., at p. 903}, Each member of
the board of supervisors was fined $500 for being in contempt of
the court order (Id., at p. 504). ,

As to the gquestion of whe has standing to seek a writ of
mandate, Section 1085 of the Code of Civil Procedure provides that
a paraon or corporation may seek the writ to compel an act that
the law reqguires. Section 1086 of the Code of Civil Procedurs
Teguires that the writ of mandate be "issuad upon the varified
petition of the party beneficially interested.” Howaver, if the
writ is to procurs the enforcement of a public duty, the
petitioner nesd not show that he or she has any legal or special
interest in the result, since it is sufficient that the petitioner
is interested as a citizen in having the laws enfarced and the
duty in question exacuted (3ants Monica Mun. Emplovees Assn, V.
City of Santa Monica, 191 Cal. App. 34 1538, 1548).

While a private person or corporation may geck a writ of
mandate, the writ may also be petitioned by public agencies and

officers (see Huptington Park Redevelopment Ageney v. Maptip, 38
Cal. 34 100; Bell community Redevelopment Agensy V. Woogley, 169
Cal. App. 3d 24; Gounty of Placer v. Corin, 113 Cal. App. 34 443).
Thus, for instance, we think a county clerk/racorder ceuld, under
appropriate circumstances, seek a writ of mandate to compel a
‘county board of gupervirore or the county auditor controller to
pay all costs of conducting a legal election, in order that thae
clerk/recorder may ¢arry out his or her statuterily mandatad
duties te conduct the election,

In addition, it should be observed that Section 25102 of
the Elections Code provides:

"{a]vary parson charged with the performance
of any duty under the provision of any law of thia
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state relating to alections, who willfully neglects
or refuses to perform it, or who, in his offieial
capacity, knowingly ana fraudulently acts in
contravention or violation of any of the provisions
¢f guch laws, is, unless a differant punighment ig
prescribad by this code, punishable by fine not
excseding one thousand deollars ($1000) or by
imprigsonment in the stats prizen for 16 months or
two or three years, or by both.™"

Furthermore, Section 1227 of the Government Coda
provides that ®Every willful omission to perform any duty enjoined
by law on any public officer, or person holding any public trust
or employment, where no special provision is made for punishment
of such delinquency, is punishable as a misdemeanor." Section 661
of the Penal Code specifies that "In additien to the penalty
affixed by exprazs terms, to every neglect or viclation of
official duty on the part of public officers, state, county, eity,
or township, where it is not so expressly provided, they may, in
the discretion of the Court, be removed from office." Sactiocns
3060 to 3073, inclusive, of the Govarmment Code, prescribe the
proceduras for initiation and prosscution of legal proceedings
againat officers of districte, counties, or cities, for "willful
or corrupt misconduct in office.¥ The latter procedures invelve
the presentation of an accusatiop to the grand jury and
preosecution by tha district attornay at a trial by jury. Sectiens
3060 and following of tha Government Code apply only to geheral
law counties, and not to chartar counties.

In gummary, wa have concluded that (1) elected officials
of the county may be compelled by writ of mandate to comply with
the Elections Code; (2) elected officials of 4he gounty may ke
held in contempt of court for failure to comply with any court
order guch as described above; and (3) elessted officiale of the
eounty charged with the performance of any duty or duties relating
to alections who fail to perform those duties may be subject to
criminal penalties under &ppropriate facts as summarized above.

Very truly yours,

Bion M. Gregory
Lagislative Counsel

By QLhﬂdeD Z,

Romule I. Lopez

Deputy Legislative Codnsel
ULimv



